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Programme Director 

Distinguished guests, ladies and gentlemen. 

 

Introduction 

 

1. I am honoured to be given the opportunity to represent the Public Service 

Commission at the 7th GovLaw Conference.  

 

2. The participation of the Public Service Commission in public administration 

debates is very critical, given the Commission’s Constitutional mandate to, 

amongst others – 

 

2.1 promote the Section 195 democratic values and principles that govern public 

administration1;  

2.2 investigate, monitor and evaluate the organisation and administration, and the 

personnel practices of the public service2; 

2.3 propose measures to ensure the effective and efficient performance of the 

public service3; and  

2.4 advise national and provincial organs of state regarding personnel practices in 

the public service4.  

 

3. It is a privilege to be invited by the Intelligence Transfer Centre whose focus is 

on integrating intelligence and wisdom through experience. I am fortunate to 

be able to share my experiences as a former Director-General in Kwa-Zulu 

Natal Province, as former Acting Secretary General of the Office of the Chief 

Justice and as the Chairperson of the Public Service Commission with you on 

the political administrative interface in the Public Sector, with specific 

emphasis on disciplining Heads of Department within the boundaries of the 

law and also highlighting case law.  

 

4. For all intent and purposes, the concept of Heads of Department, includes 

                                                           
1
 Section 196(4)(a) of the Constitution of the Republic of South Africa, 1996. 

2
 Section 196(4)(b) of the Constitution of the Republic of South Africa, 1996. 

3
 Section 196(4)(c) of the Constitution of the Republic of South Africa, 1996. 

4
 Section 196(4)(f)(iv) of the Constitution of the Republic of South Africa, 1996. 
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Directors-General of National Departments and Offices or Departments of the 

Premier, as well as Heads of Department of provincial departments.  

 

The concept of political administrative interface in the Public Sector 

 

5. The concept of ‘political-administrative’ interface is, by its nature a life time 

phenomenon. Miller and McTavish (2009)5 describes the political-

administrative interface as “the intersection of leadership roles within…a 

tradition of a dichotomous relationship between political and administrative 

realms.” The Public Service Commission defines the political administrative 

interface as “the terrain of interaction between Executive Authorities and 

Heads of Department.”6. 

 

6. In the South African Public Service, the political administrative interface is 

influenced by the separation of powers and roles in the Public Service Act, 

1994, and the Public Finance Management Act, 1999. This results in further 

tensions wherein the Public Service Act (PSA) gives all human resources 

management powers to executive authorities and the Public Finance 

Management Act gives all financial management powers to HoDs as 

accounting officers.  

 

7. Programme Director and distinguished guests, as the intention of this 

presentation is to look at the political and administrative interface with specific 

emphasis on discipline management of Heads of Department, it is important 

to pause at the legislative framework governing the appointment and career 

incidents of Heads of Department.  

 

8. Section 1 of the Public Service Act, 1994, defines an executive authority as - 

 

8.1 in relation to the Presidency or a national government component within the 

President’s portfolio, the President; 

8.2 in relation to a national department or national government component within 

a cabinet portfolio, the Minister responsible for such portfolio; 

8.3 in relation to the Office of the Public Service Commission, the Chairperson of 

the Commission;  

8.4 in relation to the Office of a Premier or a provincial government component 

within a Premier’s portfolio, the Premier of that Province; and 

8.5 in relation to a provincial department or a provincial government component 

within an Executive Council portfolio, means the member of the Executive 

                                                           
5
 Miller, K.J., & McTavish, D. 2009. Leadership and the political administrative change: Case of Scottish Local Authorities. 

Political Association Annual Conference, Manchester 2009. 
6
 Public Service Commission. Report on Recruitment, Retention, career pathing and utilization of Senior Management Service 

Members’ expertise and skills in the Public Service. Republic of South Africa 2017. 
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Council responsible for such portfolio7.  

 

9. In terms of Section 3 (7) of the Public Service Act, 19948, executive 

authorities have powers and duties regarding the internal organisation of a 

department, including its organisational structure, Human Resource planning 

and the creation and abolition of posts on the fixed establishment.  The 

executive authority also has powers regarding recruitment, appointment, 

performance management, promotion, transfer, dismissal and other career 

incidents of employees of that department (my emphasis). 

 

10. Section 12(1) of the Act regulates the appointment and other career incidents 

of Head of Department and government components. The relevant section 

reads: 

 

1) Notwithstanding anything to the contrary contained in this Act, but 

subject to this section and sections 2 (2B) and 32 (2) (b) (i), the 

appointment and other career incidents of the heads of department and 

government component shall be dealt with, in the case of— 

(a) a head of a national department or national government 

component, by the President; and 

(b) a head of the Office of a Premier, provincial department or 

provincial government component, by the relevant Premier (my 

emphasis). 

 

In Masethla v President of the Republic of South Africa and Another 2008 (1) 

SA 566 (CC) at par. 147, it was held that “career incidents” was a wide 

enough phrase to include other matters relating to the career of a head of a 

department including terms and conditions of employment.  

 

11. Section 84 of the Public Finance Management Act, 1999, amongst others, 

provides that a charge of financial misconduct against an accounting officer 

must be investigated, heard and disposed of in terms of the statutory or other 

conditions of appointment or employment applicable to that accounting officer 

or authority, or member or official, and any regulations prescribed by the 

Minister in terms of section 85. 

 

12. Section 16A of the Public Service Act, therefore compels executive authorities 

to take disciplinary action against transgressing HoDs. Some executive 

authorities have construed this provision to have the meaning as defined in 

section 1 of the Public Service Act (i.e. the definition of an executive authority, 

the Minister responsible for such portfolio) in that they are responsible for 

                                                           
7
 Public Service Act, 1994 (Act 103 of 1994) as amended. Republic of South Africa.  

8
 Ibid 
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disciplinary action, and not as referring to the President or Premier of a 

province.   

 

13. Section 16B of the Act determines the following in respect of discipline: 

 

“(1) ….. when a chairperson of a disciplinary hearing pronounces a 

sanction in respect of an employee found guilty of misconduct, the 

following persons shall give effect to the sanction: 

(a) In the case of a head of department, the relevant executive authority; 

and…” (inserted in 2007) (my emphasis). 

 

14. Termination of employment is provided for in section 17 of the Act that 

provides that “the power to dismiss an employee shall vest in the relevant 

executive authority shall be exercised in accordance with and the Labour 

Relations Act” (my emphasis). 

 

15. They do not consider the provisions of section 12 of the Act, providing for the 

President or relevant Premier to deal with the career incidents of heads of 

department notwithstanding anything to the contrary in the Act.  This 

amendment, in particular, has led to uncertainty and court action in selected 

cases in the Public Service. 

 

16. To complicate the issue around the management of discipline of Heads of 

Department, Chapter 7 of the SMS Handbook, 20039 and the Executive 

Protocol Manual10 contain the procedures that must be applied in dealing with 

disciplining of Heads of Department. Both provisions also provide for the 

precautionary suspension of Heads of Department, if the Head of Department 

is alleged to have committed a serious offence; and the Executive Authority 

believes that the presence of the Head of Department at the workplace might 

jeopardise an investigation into the alleged misconduct, or endanger the well-

being or safety of any person or state property.   

 

17. What is disconcerting is what appears to be an escalation in the number of 

Heads of Department placed on precautionary suspension. During 2017, 

several Heads of National Department were placed on suspension, or were 

notified of the intention to suspend them citing various reasons related to 

issues of governance and service delivery.  

 

18. Three recent court cases dealt with the mandate of the Executive Authority to 

discipline Heads of Department. The first case is that of the Head of 

                                                           
9
 South Africa. Department of Public Service and Administration. Senior Management Service Handbook. 2003 

10
 South Africa. Department of Public Service and Administration. Executive Protocol: Principles and Procedures for the 

employment of Heads of Department (HoDs) and Deputy Directors-General (DDGs) Nationally. 2013 
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Department of Home Affairs (Apleni case 2017)11. Mr Apleni was placed on 

precautionary suspension by the Minister of Home Affairs on 18 September 

2017. In approaching the Court, Mr Apleni opined that the precautionary 

suspension was invalid and unlawful, because the Minister acted outside of 

her authority. According to Mr Apleni, the Minister had exercised a power 

reserved for the President which had not been delegated to her. Mr Apleni 

further indicated that his contract of service between him and the Government 

makes it clear that his appointment as Head of Department is in terms of 

section 12 of the Public Service Act, 1994. In other words, the Minister is not 

his employer and therefore the particular provisions of the SMS Handbook 

with relates to the powers of the employer, do not apply to him. The first 

Respondent which was the Director-General in the Presidency, referred to the 

provisions of Chapter 8 of the SMS Handbook12 which provides for the 

Executive Authority to suspend a Head of Department on full pay. The 

Respondent referred to the delegation by the President (at the time, former 

President Mbeki) in terms of which the President had delegated his powers to 

the Deputy President and Ministers.  

 

19. At that point in time the delegation submitted by the Director-General of the 

Presidency in support of the notion that the President had delegated his 

powers in respect of the appointment, deployment, performance 

management, salary increases, secondments and extension and termination 

of employment contracts of Heads of Department in the national sphere of 

government, to the Ministers, was not signed by the former President.  

 

20. Apart from the fact that the delegation was not signed by President Mbeki, 

counsel for Mr Apleni, submitted that section 3B of the Public Service Act, 

1994, which President Mbeki had relied on and in terms of which he purported 

to act, had been repealed by section 5 of the Public Service Amendment Act, 

2007, with effect from 01 August 2007. The power to delegate was now 

contained in section 42A(3) of the Public Service Act, which stated that the 

Executive Authority referred to in section 12(1) may, in the case of the 

President, delegate to a Minister the power conferred on the President in 

section 12. If a section of the law is repealed, then its delegations fall off, 

unless they are saved in the transitional measures. 

 

21. The Court found that no evidence was submitted that a written and signed 

lawful delegation in terms of section 101(1)(a) of the Constitution, 199613 was 

                                                           
11

 Mkuseli Apleni and President of the Republic of South Africa and Minister of Home Affairs case number 65757/2017 
delivered on 25 October 2017 by the North Gauteng High Court 
12

 Paragraph 2.3, Chapter 8 of the SMS Handbook states that “The President has delegated his powers to the Deputy President 
and Ministers. (Section 3(B)(4)of the Act. Letter of President dated 8 October 1999 – Annexure A).” 
13

 Section 101(1)(a) of The Constitution of the Republic of South Africa, 1996 states that “A decision by the President must be 
in writing if it – 

(a) is taken in terms of legislation; or…” 
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signed by President Mbeki or that it was confirmed by a Cabinet member. 

Furthermore, the purported delegation was rendered ineffective by the repeal 

of the provisions of section 3B of the Public Service Act, 1994. As no 

delegation exists in terms of section 42 of the amended Public Service Act, 

the Minister of Home Affairs had no lawful authority to suspend Mr Apleni. His 

suspension was thus found to be unconstitutional and or no force or effect.  

 

22. The repercussions of the judgement are far reaching if it is considered that 

Executive Authorities have been exercising their executive powers over 

Heads of Department in terms of the Public Service Act since the enactment 

of the amended Public Service Act. Does it mean that all actions taken by 

Executive Authorities relating to discipline of Heads of Department, were 

unconstitutional and of no force or effect?  

 

23. Not long after the Apleni case, the Labour Court considered the application by 

another Head of Department against the decision of the Executive Authority to 

institute disciplinary action against him. In the matter between Petrus Mduduzi 

Shabane and the Minister of Rural Development and Land Reform and the 

Minister for Public Service and Administration14, Mr Shabane argued that the 

Minister of Rural Development and Land Reform lacked powers in law to 

institute disciplinary steps against him on the basis that since he is appointed 

by the President, the only person authorised in law to institute disciplinary 

action against him, is the President. The applicant submitted a letter dated 27 

January 2017 from the President, to the Court in terms of which President had 

indicated that – 

 

“I wish to bring to your attention that the power to institute disciplinary enquiry 

against a Head of Department is vested with the President in terms of Chapter 

8 of the SMS Handbook. This power was not delegated to the Ministers.” 

 

“A Presidential Minute is required for me to delegate to you the power to 

initiate a disciplinary enquiry against the Head of your Department. This must 

be done in consultation with the Minister of Public Service and 

Administration.”  

 

24. In considering the application of Mr Shabane, the Court interpreted section 

12(1) of the Public Service Act, 1994, and came to the conclusion that 

dismissal and or discharge may be regarded as a career incident and that the 

President is empowered to manage or handle the discharge of a Head of 

Department. 

 

                                                           
14

 Petrus Mduduzi Shabane and the Minister of Rural Development and Land Reform and the Minister for Public Service and 
Administration, case number J1947/17 delivered on 18 January 2018 at the Labour Court.  
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25. However, the question is whether all disciplinary matters must be handled and 

managed by the President for them to be lawful. The Court then considered 

the use of the term “other career incidents” and interpreted it to mean that 

such may be managed or handled by other persons. The Court also looked at 

the meaning of “notwithstanding” in section 12, and felt that that phrase does 

not apply to other career incidents in section 12, but only applies to 

appointments and therefore held that appointment of HoDs is the sole career 

incident that is limited to the President only. Other career incidents can also 

be handled by EAs if so authorized by the law.  In this regard, referring to the 

reading of section 16A15 of the Act, the Court concluded that taking 

disciplinary steps against a Head of Department is a career incident given to 

all EAs and that “If the legislature intended to have all career incidents, widely 

defined to include discharge, to be managed and handled solely by the 

President, it would not have employed the word other before the phrase 

career incidents.”  

 

26. The Court substantiated its interpretation of Section 16A that other persons 

are empowered to manage and handle other career incidents, on section 

42(a)(3)16 of the Act, where the legislature referred to the President as the 

executive authority and not the President.  

 

27. Interestingly, the Court did not decide on whether section 84 of the PFMA 

gives EAs another ground for taking disciplinary action, including the 

President as an EA. Of note is that the Court disagreed with the Apleni 

judgement as “…it has not considered other relevant sections of the Act when 

interpreting section 12 of the PSA…” (paragraph [28] of the judgment). The 

Court found that the Minister of Rural Development and Land Affairs had 

powers emanating from the provisions of sections 16A, 16B and 17 of the 

Public Service Act, and did not require any delegation. For that reason, the 

Court did not regard itself bound by the Apleni decision. Suffice to say that the 

Court found that the power to discipline and ultimate dismiss a Head of 

Department, lies with the executive authority.  

 

28. The third recent Court case was dealt with in the High Court of South Africa in 

the Gauteng Division in the matter between Mzamo Michael Mlengana as the 

applicant and the Minister of Agriculture, Forestry and Fisheries17. Mr 

Mlengana, the HoD of the Department of Agriculture, Forestry and Fisheries, 

                                                           
15

 Section 16A of the Public Service Act, 1994 states that “An executive authority shall-  
(a) immediately take appropriate disciplinary steps against a head of department who does not comply with a provision 

of this Act or a regulation, determination or directive made thereunder;” 
16

 Section 42A(3) of the Public Service Act, 1994 states that “The executive authority referred to in section 12(1) may, in the 
case of – 

(a) the President, delegate to the Deputy President or a Minister any power conferred on the President by section 12; 
or…” 

17
 Mzamo Michael Mlengana and Minister of Agriculture, Forestry and Fisheries, case number 76891/2017 delivered on 

20/04/2018 at the High Court 
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was placed on precautionary suspension by the Minister on 09 July 2017 

pending investigations into, inter alia, allegations of gross misconduct. A 

provisional charge sheet was served on the HoD on 25 July 2017. Mr 

Mlengana launched an urgent application in the Court, seeking an order 

declaring that firstly, the Minister lacked the authority to suspend him or 

institute disciplinary proceedings against him as that power had not been 

delegated to the Minister by the President.  

 

29. The Court considered the contention of the Minister that he does not require a 

delegation from the President to exercise the power to suspend and institute 

disciplinary proceedings against the HoD as the Minister has that power in 

terms of the Act and it exists independently of any power which the President 

has (paragraph [24] of the judgement). The Court found that the submission 

that there is no reason why the Minister’s power to discipline a HoD cannot 

exist alongside that of the President “…cannot pass muster” (paragraph [32] 

of the judgement). The Court considered the phrase ‘Notwithstanding 

anything to the contrary contained in the Act’ in section 12(1) of the Act18 

found that only the President has the power to appoint a HoD. Further that 

section 17(1) of the Act19 provides that the power to dismiss and employee 

‘shall vest in the relevant executive authority…’. In the absence of delegation 

of authority it is the President who may dismiss a HoD. The Court therefore 

indicated that it was in agreement with the Court’s finding in the Apleni case 

(paragraph [34] of the judgement). For HoDs therefore, the Court held that the 

President is their EA. 

 

30. These Courts are of the same standing in the court hierarchy. Two Courts 

made the same finding that the Ministers had no lawful authority to suspend 

the HoDs. This matter will be resolved by the appeal by DG Shabane to the 

Labour Appeal Court. We therefore have doubts about the Minister of Public 

Service and Administration’s Circular, dated 6 April 2018, which seems to 

choose to follow only the Apleni Judgement regardless of the other 

disagreeing judgement. 

 

31. The above discussion only briefly looks at the interpretation of our Courts of 

important pieces of legislation that have an impact on the management of 

discipline of Heads of Department. In an article in the African Journal of Public 

Affairs20 C Thornhill comments, and I quote: 

 
                                                           
18

 Section 12(1) of the Public Service Act, 1994 states that-“(1) Notwithstanding anything to the contrary contained in this Act, 

but subject to this section an section 2 (2B) and 32(2)(b)(i), the appointment and other career incidents of the heads of 
department and government component shall be dealt with, in the case of – 

(a) a head of a national department or national government component, by the President; and…” 
19

 Section 17(1) of the Public Service Act, 1994 states that –“(1) (a) Subject to paragraph (b) the power to dismiss an employee 

shall vest in the relevant executive authority and shall be exercised in accordance with the Labour Relations Act”.  
20

 C Thornhill. School of Public Management and Administration. University of Pretoria. “Effective Political-Administrative 
Relationship for Policy Making and Implementation” African Journal of Public Affairs. Volume 5 number 1. June 2012 (pg 65) 
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“The political/administrative interface is where the tyre hits the road. This is 

the grey area within which politics has to be distinguished from administration 

and management. In the case of a motor vehicle the bonding between the tyre 

and the road determines to what extent the driver is in control of the vehicle. If 

the bonding is insufficient due to tyre failure or road inconsistency the vehicle 

tends to move in any direction but forward. This situation applies to the 

political/executive authority and the management echelon as well. If there is 

lack of trust or a lack of clarity regarding the respective responsibilities, the 

department cannot provide the services required.” 

 

Challenges in the area of discipline management of heads of department 

 

Precautionary suspension 

 

32. The Disciplinary Code and Procedure provides for a HoD to be suspended on 

full pay as a precautionary measure. These suspensions are not managed in 

a fair and consistent manner. 

 

32.1. Firstly, the Code provides for the circumstances under which precautionary 

suspension may be effected, i.e.- 

 

32.1.1. if the employee is alleged to have committed a serious offence; and  

32.1.2. if the Executive Authority believes that the presence of the HoD at the 

workplace might jeopardise an investigation into the alleged misconduct, or 

endanger the well-being or safety of any person or state property. 

 

32.2. However, more often than not, HoDs are not suspended for these reasons.   

 

32.3. Although EAs provide HoDs with an opportunity to make representations 

regarding their intention to suspend, they also tend to give unreasonable 

timeframes to make such representations, e.g. 24 hours, whereas the DPSA 

Guide on Precautionary Suspensions proposes 5 working days. EAs also 

proceed with suspensions without any consideration of the representations 

made by HoDs or the alternative to a precautionary suspension, i.e. transfer. 

 

32.4. When a HoD is suspended, a disciplinary hearing must be held within 60 days 

and the Chairperson of the disciplinary must then decide on any further 

postponement and or further suspension.  

 

32.5. In Lekabe v Minister: Dept of Justice and Constitutional Development (2009) 

30 ILJ 2444 (LC), Molahlehi J held that the suspension of the applicant fell 

away after the expiry of the 60 day period, unless the chairperson of the 

disciplinary hearing had extended that period.  Referring to clause 2.7(2)(c) of 
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Chapter 4 of the SMS Handbook, the court noted that the purpose of 

precautionary suspension of SMS member was to address the “problem of 

protracted suspensions which demoralise and unfairly prejudice suspended 

employees, and specifically to curb the power of employers in the public 

service by using protracted suspension as a means of marginalising 

employees who may have fallen out of favour”. The Court ordered that the 

period of precautionary suspension beyond 60 days, was invalid. The 

Mlengana case has also confirmed this position. 

 

32.6. In the case of Dlamini and Others v Independent Police Investigative 

Directorate and Another (J1782/15) [2016] ZALCJHB 452 (29 April 2016), the 

Labour Court, referring to the judgement in the Lekabe case, indicated that 

the employer has no right unilaterally to extend any period of transfer or 

suspension; this is a power reserved for the chairperson of a disciplinary 

enquiry. 

 

32.7. In many instances, the 60 days are exceeded without any decision by a 

chairperson of a disciplinary hearing.  HoD’s are also not allowed to resume 

duty once the 60 days are exceeded, rendering the precautionary 

suspensions of many invalid.   

 

Use of legal representation 

 

33. In respect of the use of legal representation during a disciplinary hearing, 

paragraph 2.7(3)(e) of the Disciplinary Code and Procedure21 for members of 

the SMS provides as follows in: 

 

“In a disciplinary hearing, neither the employer nor the member may be 

represented by a legal practitioner, unless the member is a legal 

practitioner. For the purposes of this agreement, a legal practitioner is 

defined as a person who is admitted to practise as an advocate or an attorney 

in South Africa.” (own emphasis) 

 

33.1. In the Public Service the disciplinary process has in selected instances 

evolved into a legal process, where Executive Authorities appoint legally 

qualified departmental representatives to lead the department’s case against 

the accused employee, especially in the case of HoDs, even if these HoDs 

are not legal practitioners.  Executive Authorities argue that they take this 

approach due to the complicated nature of the charges preferred as well as 

the possibility of the matters landing in courts. 

 

                                                           
21

 South Africa. Department of Public Service and Administration. Senior Management Service Handbook. 2003. Chapter 7. 
Misconduct and Incapacity 1/12/2003 
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33.2. In MEC: Department of Finance, Economic Affairs and Tourism: Northern 

Province v Schoon Godwilly Mahumani22, the Supreme Court of Appeal 

considered the appeal of the applicant against the finding that the respondent 

was entitled to legal representation at the disciplinary hearing. In doing so, the 

court looked at the above provisions and indicated that– 

 

“In terms of our common law, a person does not have an absolute right to be 

legally represented before tribunals other than courts of law (Dabner v SA 

Railways and Harbours 1920 AD 583 at 598; and Hamata at para 5). 

However, it does require disciplinary proceedings to be fair and if ‘in order to 

achieve such fairness in a particular case legal representation may be 

necessary, a disciplinary body must be taken to have been intended to have 

the power to allow it in the exercise of its discretion unless, of course, it has 

plainly and unambiguously been deprived of any such discretion’ (per Marais 

JA in Hamata at para 23). The provisions of the Promotion of Administrative 

Justice Act in respect of administrative action in general corresponds with the 

common law in respect of disciplinary proceedings. 

 

The parties, who agreed on the Code, were intent on devising a fair procedure 

(see clause 2.4) and it is reasonable to assume that they also knew that there 

may be circumstances in which it would be unfair not to allow legal 

representation. In these circumstances it is likely that they would have 

intended the presiding officer to have a discretion to allow legal representation 

in circumstances in which it would be unfair not to do so. I can find no 

indication in the Code to the contrary. There is, therefore, no justification for 

interpreting 'appropriate circumstances' in clause 2.8 so as not to include 

circumstances, which would render it unfair not to allow legal representation 

at a disciplinary enquiry.” (own emphasis) 

 

33.3. Departments therefore have to formally request the Chairperson of the 

disciplinary hearing to use legal representation. The Chairperson has the 

discretion to decide having regard to all the relevant circumstances in the 

interest of a fair hearing.  

 

Requests by HoDs charged with misconduct for the State to pay legal costs 

 

34. Section 213 of the Constitution, 1996 provides that “Money may be withdrawn 

from the National Revenue Fund only - 

 

i. in terms of an appropriation by an Act of Parliament; or 

ii. as a direct charge against the National Revenue Fund, when it is 

                                                           
22

 MEC: Department of Finance, Economic Affairs and Tourism: Northern Province vs Schoon Godwilly Mahumani (Case 
number 478/03 SCA. Report by Dr Elize Strydom distributed 30 January 2005) 
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provided for in the Constitution or an Act of Parliament.” 

 

34.1. No provision is made in the PFMA for the payment of legal costs incurred by 

employees as a result of disciplinary action taken against them.  

 

34.2. In the North Gauteng High Court, case no 60444/2012 in the matter of AM 

Mosidi and Minister of Justice and Constitutional Development, Acting Judge 

van der Byl considered the request of the applicant that the Department of 

Justice and Constitutional Development provide her with financial assistance 

for her legal fees based on the grounds that – 

 

(a) that she, as an individual, is unable to fund her legal representation; 

(b) that she is in any event entitled to the same representation as her 

employer, consisting of a senior practitioner and an assistant, senior 

and junior counsel and various senior officials from the Department. 

 

Referring to section 213 of the Constitution, 1996, the Acting Judge van der 

Byl ruled that “I am accordingly unpersuaded that I can in the circumstances 

grant an order directing the Respondents to make some provision for any 

legal representation for the Applicant.”  

 

34.3. In the matter between GW Hermanus and Overberg District Municipality (not 

reportable) C144/12, the Labour Court considered an urgent application by 

the applicant for a court interdict against the disciplinary hearing. The Court 

considered that the applicant ”….may have a prima facie right to legal 

representation at the municipality‘s cost at his disciplinary hearing, though 

open to some doubt, arising from his contract of employment; however, this 

court will only grant urgent relief interdicting disciplinary hearings in 

exceptional circumstances….In law and fairness, each party should pay its 

own costs. I should clarify, though, that this means that the applicant – and 

not the municipality on his behalf – is liable for his own costs for these 

proceedings.” 

 

34.4. Departments are therefore, in law, not obliged to ensure that an employee 

charged in disciplinary proceedings is, at the expense of the employer, legally 

represented.  

 

Splitting of charges 

 

35. It is generally accepted that when drafting disciplinary charges, employers 

should exercise caution and implement fairness and reasonableness. 

However, some Executive Authorities resort to the splitting of charges to 
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bolster their case against HoDs. HoDs are then charged with several types of 

misconduct all derived from a singular action. 

 

35.1. Of relevance is the Labour Court judgment in Ntshangane v. Speciality Metals 

CC [1998] 3 BLLR 305 (LC),  where Mlambo J, said the following: 

 

“…Respondent's contention is that applicant's false explanation for his 

lateness and absenteeism presented a clear breach of the trust the 

respondent had placed on him. Respondent therefore contends that with the 

trust breached it was entitled to formulate a separate charge following 

therefrom and dismiss him.  

 

If applicant had a good and acceptable explanation for his lateness and 

absenteeism it would have been unfair to dismiss him under those 

circumstances. The fact that applicant had no good or acceptable reason for 

being late and absent made it proper for him to be charged. In charging him 

on account of lateness and absenteeism respondent made an election. 

Having made this election respondent went further and used applicant's 

unacceptable and false explanation to formulate a third charge. 

 

In my view this was unfair. It is clear that the basis for finding applicant guilty 

on the first two charges was applicant's unacceptable explanation. Using the 

explanation to formulate a third charge took the issue beyond the realms of 

fairness. ….” 

 

35.2. The unfair splitting of charges is used as a mechanism by some Executive 

Authorities to ensure that a more severe sanction is being meted out. It also 

causes confusion as to the true nature of the employee’s alleged misconduct, 

and makes it difficult for HoDs to properly defend themselves. 

 

Inappropriate use of disciplinary process 

 

36. Dismissals for incapacity due to poor performance are described as no fault 

dismissals whereas dismissals for misconduct are normally as a result of the 

deliberate actions of the employee.23 

 

35.1 The Incapacity Code and Procedures for the Public Service in respect of Poor 

Work Performance24, requires Executive Authorities to help the HoD to 

overcome poor performance and to correct inadequate performance. 

Whereas the Executive Protocol25 advises Executive Authorities to ensure 

                                                           
23

 https://www.labourguide.co.za/most-recent/1258-misconduct-vs-incapacity 
24

South Africa. Department of Public Service and Administration. Senior Management Service Handbook. 2003, Chapter 8 
25

 South Africa. Department of Public Service and Administration. Executive Protocol: Principles and Procedures for the 
employment of Heads of Department (HoDs) and Deputy Directors-General (DDGs) Nationally. 2013 
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that the HoD receives training, counselling or other assistance if needed. If 

dismissal as a result of poor performance is being considered the HoD should 

be allowed to state her or his case. 

 

35.2 As these processes are more cumbersome as compared to the disciplinary 

process, Executive Authorities at times deal with poor performance of HoDs, 

including those on probation, in terms of the disciplinary process.  

 

35.3 Case Law on dismissal of Senior Managers for poor performance provides 

specific guidelines that need to be followed. In the matter between Palace 

Engineering (Pty) Ltd v Thulani Ngcobo [JA20/2012], the Labour Appeal Court 

considered the appeal against the order of the Labour Court which found that 

the respondent’s dismissal was substantively unfair. The respondent had 

referred his dismissal on the grounds of poor work performance to the CCMA. 

The commissioner found that the dismissal was both procedurally and 

substantively unfair and awarded the employee compensation to the amount 

of R600 000. The employer applied to the Labour Court for the review of the 

Commissioner’s award. The Labour Court found that the employee’s 

dismissal was substantively unfair and replaced the Commissioner’s award 

with one ordering the employer to pay the employee compensation amounting 

to R300 000. In paragraph [24] the Labour Court stated that- 

 

“Although a senior employee is indeed expected to be able to assess whether 

he is performing according to standard and accordingly does not need the 

degree of regulation or training that lower skilled employees require in order to 

perform their functions, an employer is not absolved from providing such an 

employee with resources that are essential for the achievement of the 

required standard or set targets. …” 

 

Compromised chairpersons 

 

37. It is not uncommon for Executive Authorities to appoint chairpersons to 

hearings that are not independent or act on their instruction.  Under labour 

law26, employees have the procedural right to a fair hearing before being 

disciplined or dismissed for misconduct or poor performance. This includes 

the following rights: 

 

a) to prepare for the hearing; 

b) to have the assistance of a representative; 

c) to have an interpreter; 

d) to bring witnesses; 

e) to cross-examine witnesses brought against them; and 

                                                           
26

 The South African Labour Guide: A Chairperson can make or break a hearing: Ivan Israelstam. www.labourguide.co.za 
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f) to have an impartial presiding officer chairing the hearing. 

 

37.1. Mr Israelstam in his article “A Chairperson can make or break a hearing”27 

indicates that there are some factors that may suggest that the hearing 

chairperson could be biased. These include, among others, situations where 

the chairperson: 

 

a) has previously had a clash with the accused employee; 

b) has prior knowledge of the details of the case; 

c) is a close friend of the complainant bringing the charge on the 

employer's behalf; 

d) unreasonably turns down requests from the employee for 

representation, witnesses, an interpreter or other requirements; and 

e) makes a finding that is unsupported by the facts brought before the 

hearing. 

 

37.2. In order to comply with the principles of fairness, the Executive Authority 

should ensure that the person appointed to chair the disciplinary hearing of a 

HoD, has no involvement or knowledge of the case in question.  

 

37.3. Where an employee raises allegations of bias by the Chairperson of a 

disciplinary the test for recusal is that the employee has to show that s/he 

entertains an apprehension of bias on the part of the “presiding officer” and 

that the apprehension is reasonable28.  The Constitutional Court formulated 

the test in Bernert v ABSA Bank Ltd29 as follows:  

 

“The test for recusal which this Court has adopted is whether there is a 

reasonable apprehension of bias, in the mind of a reasonable litigant in 

possession of all the relevant facts, that a judicial officer might not bring an 

impartial and unprejudiced mind to bear on the resolution of the dispute 

before the court.” 

 

37.4. The onus is therefore on the employee to prove allegations of bias. However, 

this is more often than not only fully tested after the employee’s services had 

been terminated, which can go both ways, should bias be proven, or not.  

 

Consistency of sanctions 

 

38. Consistency in sanctioning is a key tenet of the principle of fair labour 

practice, with the Code of Good Practice: Dismissal in the Labour Relations 

                                                           
27

 Ibid 
28

 SACCAWU 7 others v Irvin & Johnson Ltd (2000) 21 ILJ 330 (LAC) para [25]. 
29

 [2011] 4 BLLR 329 (CC) para [29]. 
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Act30, stating that an employer should apply the penalty of dismissal 

consistently with the way in which it has been applied to the same 

transgressions and other employees in the past, and consistently as between 

two or more employees who participate in the misconduct under 

consideration. 

 

38.1. The Disciplinary Code and Procedures provide for chairpersons of hearings to 

exercise a discretion on the sanction imposed. Chairpersons may be justified 

in differentiating between employees, guilty of the same offence. The 

differentiation will, however, largely depend on the personal circumstances of 

the employees as was decided by the Labour Appeal Court in the case of 

Early Bird31, such as the length of service and the disciplinary record of such 

an employee. As long as the sanctions imposed by the employer for the same 

or similar offences are reasonably similar, the principle of consistency will be 

met. 

 

38.2. Although the circumstances of the individual employees differ, the 

consistency of the sanctions imposed for similar transgressions, both within 

departments and also public service wide poses a serious challenge in 

respect of both fairness and labour discord. 

 

Who implements the sanction? 

 

39. The authority that gives effect to the sanction imposed is provided for in 

sections 16B and 17(1) of the Public Service. Both sections refers to the 

“Executive Authority”. 

 

39.1. Public Service Amendment Act 30 of 2007 -Section-By-Section Explanation 

indicates that “A new section 16A contains provisions similar to the Public 

Finance Management Act to assist with the enforcement of the Act, e.g. 

compelling executive authorities to take disciplinary steps against 

transgressing heads of department,...” 

 

39.2. Section 1 of the Public Finance Management Act, 1999, defines “executive 

authority” in relation to a national department, to mean the Cabinet member 

who is accountable to Parliament for that department.  

 

39.3. Given that the implementation of the sanction pronounced by the chairperson 

of a disciplinary hearing does not entail the exercise of a discretion by the 

Executive Authority, the view of some Executive Authorities have been that 

the sanction can be given effect to by the Executive Authority as 

                                                           
30

 Republic of South Africa. Labour Relations Act 66 of 1995 (as amended), Schedule 8 
31

 Republic of South Africa Early Bird (Pty) Ltd v Mlambo [1997] 5 BLLR 541 (LAC) 
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contemplated in section 16B(1) of the Public Service Act, 1994, as amended 

and not the President, as envisaged in section 12 (1) of the Act. However, the 

person who must give effect to the sanction through a formal minute is the 

President. 

 

40. In the more recent case involving the disciplinary process affecting the 

Director-General of the Department of Agriculture, Forestry and Fisheries , Mr 

MM Mlegnana32, as discussed earlier, it was opined that section 16B is not 

about conferring authority or power on the Executive Authority and deals with 

the duty to execute the sanction. The same view as in the Apleni case was 

held that the Executive Authority in this context is the President. 

 

No internal appeal for members of the SMS 

 

41. Once the sanction has been pronounced by the chairperson of the hearing, 

members of the SMS also do not have an internal appeal. In other words, 

giving effect to the sanction cannot be stayed and these employees must 

utilize the dispute resolution mechanisms provided for in the Labour Relations 

Act. 

 

Conflicts between legislation and protocols 

 

42. The main challenge is that the various prescripts, Public Service Act, 

Regulations, Chapter 7 of the SMS Handbook, 200333 and the Executive 

Protocol Manual34 have not been aligned to the legislative amendments that 

have taken effect since 2007. The prescripts are therefore open to 

interpretation in the absence of clear guidance. The Department for Public 

Service and Administration has been alerted to the need to urgently align the 

various prescripts and guiding documents.  

 

Concluding remarks 

 

43. The current quagmire that the political administrative interface finds itself in 

regarding the management of discipline of Heads of Department, needs to 

clarified as soon as possible.  

 

44. In an effort to stabilise the political-administrative interface and concentrate on 

managing the career incidents of HoDs, both PSC and NDP have 

recommended that government must create the position of a professional 

head of the Public service to manage the career incidents of HoDs so that the 
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 Mzamo Michael Mlengana and Minister of Agriculture, Forestry and Fisheries case number 76891/2017 delivered on 20 April 
2018 by the High Court, Gauteng Division 
33

 South Africa. Department of Public Service and Administration. Senior Management Service Handbook. 2003 
34

 South Africa. Department of Public Service and Administration. Executive Protocol: Principles and Procedures for the 
employment of Heads of Department (HoDs) and Deputy Directors-General (DDGs) Nationally. 2013 
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Executive cannot use these to push out HoDs. Government has said it has 

accepted this proposal. 

 

45. I hope this event will inspire and create the opportunity to really engage on the 

matters and propose practical ways on how we can contribute to the 

improvement of performance and enhancement of service delivery in the 

Public Service.  


